Tree Preservation Order 26 of 2008

Land lying to the south east of Oakley Court Hotel and north of the A308 Windsor Road, Water Oakley, Windsor, Berkshire. 

1.     Background:

Tree Preservation Order (TPO) 26 of 2008 was created in May 2008 on land lying to the south east of the Oakley Court Hotel and north of the A308 Windsor Road, Water Oakley, also known as ‘Paradise’. An earlier ‘Area’ TPO, TPO 3 of 1983, already exists on the site, however this only protects trees present when the TPO was made, that is those over 25 years of age.

Following information received from a member of the public regarding soil excavation and tree felling that was taking place, one of the Council’s Arboricultural Officers visited the site on 14th March 2008 to assess any potential damage that may have occurred to the trees. He found several men present, including one man in a JCB machine, and it was noted that several trees had been uprooted or had suffered damage to their lower branches, several trees had the soil around their base excavated to allow easier construction of a fence and several trees had basal and stem damage or had been snapped above ground level consistent with damage by machine. In the opinion of the Arboricultural Officer an offence had been committed under Section 210 of the Town and Country Planning Act 1990 (as amended) by the damage caused to protected trees with a machine and a report was passed to the Council’s Enforcement section. Their investigation is ongoing. Furthermore, in light of the damage already caused to the trees and in view of the fact that any tree planted or grown since the time the 1983 order was made is not protected, it was considered expedient to serve this new ‘Woodland’ TPO to afford protection to all the trees. 

The Order originally related to the entire parcel of land located to the south east of the Oakley Court Hotel and north of the A308 Windsor Road, Water Oakley. It is proposed to modify the Order on confirmation as per the specification below: 

W1  
All trees of whatever species excluding Leyland Cypress (Cupressocyparis leylandii). Located on land lying to the south east of Oakley Court Hotel and north of the A308 Windsor Road, Water Oakley excluding the two lakes and associated islands within the site

2.     Objections:

One letter of objection was received in respect of this TPO, from Mr Patrick Griffiths of DPDS Architecture Ltd on behalf of his client Mr P Bhabra and is summarised below:

· Accept that the site includes tree cover of sufficient value and importance to warrant protection by a TPO but objects to the extent of the site proposed for protection.

· Much of the site interior is not currently woodland or likely to be without considerable management. Consequently the TPO map does not accurately define the woodland boundary nor does the Order provide a description of relevant species as recommended in the regulations with the potential for confusion.

· Public amenity value can be achieved by protecting the mature peripheral tree belts, particularly along the A308 frontage. The interior is predominantly scrub and immature regenerative trees, which do not contribute to these public amenity benefits.

· The Woodland TPO will restrict routine management. The important mature trees on the site are already covered by the 1983 TPO therefore there was no need to urgently impose a new order without prior dialogue. The site’s owners or agents are willing to agree beneficial management with the planning authority but consider that as far as the interior of the site this will be hampered by the TPO as proposed.

3.  Responses to the objection and justification for the Order:
Under the Town and Country Planning Act (1990) local planning authorities may make a Tree Preservation Order (TPO) if it appears to them to be expedient in the interests of amenity to make provision for the preservation of trees or woodland in their area.  The Act does not define amenity, nor does it prescribe the circumstances in which it is in the interests of amenity to make a TPO.  In the Secretary of State’s view, a TPO should be used to protect selected trees and woodlands if their removal would have a significant impact upon the local environment and its enjoyment by the public.  Local planning authorities should be able to show that a reasonable degree of public benefit would accrue before the TPO is made or confirmed.  The trees, or at least part of them, should therefore normally be visible from a public place, such as a road or footpath.

In this instance the site subject to the TPO is bounded to the south by the main trunk road, the A308 Maidenhead Road and to the north by the River Thames. There are also oblique views across into the site from the east and west from these public vantage points and some deeper views into the site can be obtained through gaps in the boundary screening, particularly the section opposite the entrance to Oakley Green Cemetery. Many of the trees within the site are mature and due to their size are visible from some distance away.  It is not necessary for all trees within woodland to be visible from a public place, so long as the main body of the woodland is. The woodland also has other attributes than just its public amenity, principally its contribution to the landscape and significant benefit to wildlife.  

Trees may be worthy of preservation, amongst other reasons, for their intrinsic beauty or for their contribution to the landscape. Therefore, the legislation makes no distinction between species or size. The local planning authority may make a TPO when it is believed there is a risk of a tree being adversely affected in ways that would have a significant impact on the amenity of the area. As already described, unauthorised works had been carried out recently to a number of trees along the frontage of the site with the main road, which has given the Council cause for concern. However, some of these trees were too young to be covered by the earlier  ‘area’ TPO, TPO 3 of 1983. This highlights a possible threat to the continuing tree cover of the site, as a certain amount of younger growth could be removed without the need for consent from the local authority, over time diminishing the extent of the woodland. 

Government guidance encourages local planning authorities to review their ‘Area’ TPO’s with a view to making them tree specific.  This is because of the inherent difficulties with older Orders in terms of defining whether a tree was there when the Order was made, or whether it has grown up subsequently.  Only trees that were in existence when the Order was made (or replacements planted under a legal duty) will be protected and this does give rise to some ambiguity.

The site subject to the TPO, due to the amount of tree cover, does give the impression of a  woodland, with glades and rides. While the more mature tree cover tends to be situated nearer to the boundaries, there is much tree regeneration across the site.  The Forestry Commission would count glades and rides as part of a woodland when issuing grants, so some open areas are acceptable under the woodland definition.  A ‘woodland’ opposed to an ‘area’ designation is therefore more appropriate. However, so that the TPO map more accurately reflects the extent of the woodland, it is the intention of the Council to modify the TPO should it be confirmed.  The two lakes will be removed from the Order, along with the associated islands

The imposition of a ’woodland’ TPO is not to prevent any management within the site.  It is simply to deter inappropriate works.  The retention of glades and rides and perhaps the creation of one or two others, provided they are sympathetic, is encouraged.  This would maintain a more diverse habitat to the benefit of many organisms such as plants, animals and birds.

The removal of a proportion of Sycamore and Turkey oak as well as the complete removal of Leyland Cypress from the site would be seen as positive management. There is also some Japanese knotweed establishing on the disturbed ground on the banks of the lake which will need to be actively dealt with, to prevent further colonisation, ideally the aim should be to eradicate it altogether. 

The use of the site has changed over the decades, with the circular perimeter path and the path surrounded by the avenue of Lime trees becoming less distinct.  Clearance of young trees and removal of basal suckers from more mature trees would be acceptable to provide adequate clearance to these paths.  Likewise the removal of some trees and scrub, which is forming densely around the lake edges could also be removed to reduce the impact on the lakes. Should the owner of the site wish to carry out works to trees he will need to make an application for consent to the Council. If several applications are made for very minor work each year this could become bureaucratic for both parties, and it would therefore be better to consider submitting a detailed management plan which sets out a schedule of work over a 5 year period.  This could include items such as the cutting of grass (which may contain tree seedlings/saplings) to maintain as an open glade.  The Council’s Arboricultutal Officer would be happy to discuss any management plan prior to the submission of an application. 

The Council has already received an application on 4th August 2008 under reference 08/01899 for consent to prune some front boundary trees and to fell 12 trees to the west boundary fencing of the site. This application has not yet been determined, though it is likely to be approved given that most of these trees are growing up through the boundary fence and are of poor condition.
The local planning authority’s consent is not required for cutting down or carrying out work on trees, which are dead, dying, or have become dangerous.  In the Secretary of States view, this exemption allows the removal of dead wood from a tree or the removal of dangerous branches from an otherwise sound tree.  Determining whether a tree is dead, dying or dangerous is not always a straightforward matter. Anyone proposing to cut down a tree under this exemption is advised to give the local planning authority five days’ notice before carrying out the work, except in an emergency.  Anyone who is not sure whether the tree falls within the exemption is advised to obtain the advice of an arboriculturist and the Council’s Tree Section provides free arboricultural advice to owners of protected trees.  If work is carried out on a protected tree under this exemption (or any other exemptions), the burden of proof to show, on the balance of probabilities, that the tree was dead, dying or dangerous rests with the defendant.

It is not the intention of the Council to prevent the appropriate management of any tree protected by the TPO. Any application to undertake work would be judged against good arboricultural practice and would not withhold consent for appropriate works. 
4.  Sustainable Development Implications: 
In terms of the sustainable development policy the recommendation contained in the report will have the following significant beneficial sustainable development implications: A positive impact on the natural environment by retaining the tree stock.

RECOMMENDATION that Tree Preservation Order 26 of 2008 is confirmed with the following modification:

TPO is modified as per the specification below:

W1  
All trees of whatever species excluding Leyland Cypress (Cupressocyparis leylandii). Located on land lying to the south east of Oakley Court Hotel and north of the A308 Windsor Road, Water Oakley excluding the two lakes and associated islands within the site.      
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