Tree Preservation Order 19 of 2008

15 Talbots Drive, Maidenhead, Berkshire SL6 4LZ

1.     Background:

Tree Preservation Order (TPO) 19 of 2008 was created in April 2008 on land at 15 Talbots Drive, Maidenhead SL6 4LZ. Prior to the initiation of the TPO a Planning Condition (Condition 11 of Consent 414396) existed, prohibiting the cutting down, topping or lopping of trees at the property, without the prior consent of the local planning authority. The TPO was initiated following a request from Mr and Mrs Jenkins, the owners of 15 Talbots Drive for permission to lop the lower branches of two Lawsonii Cupressus to the front of the property and to raise the crown of a Lime at the rear. Following an assessment of the trees by one of the Council’s Arboricultural officers, consent was granted for the proposed works to the Lime tree as they were considered appropriate and in accordance with good arboricultural practice. However, it was noted that the two trees at the front of the property, identified as Western Red Cedar, had already had a substantial amount of the lower branches pruned or removed many years ago with a resulting crown to tree height ratio of approximately 75%. (An application by Mr and Mrs Jenkins to carry out pruning works to the two trees had been granted in November 2004). It was considered that removing further lower branches from the trees would reduce the crown to tree height ratio further and result in trees of an unacceptably un-natural shape and form. In light of this, and the opinion that the proposed works would do very little to alleviate the light concerns stated by Mr Jenkins, the application to undertake the proposed works to the Western Red Cedars was refused.  Furthermore, it was considered that as the trees were of good shape, form and condition, and were of high amenity value and as it became clear that Mr & Mrs Jenkins were proposing to proceed with the tree works anyway, it was expedient to serve a TPO to protect the trees.  

The Order relates to two Western Red Cedar as per the specification below:

T1    Multi-stemmed Western Red Cedar (Thuja plicata).  Located within the front   garden of 15 Talbots Drive.

T2    Western Red Cedar (Thuja plicata). Located within the front garden of 15 Talbots Drive.

2.     Objections:  

Letters of objection were received in respect of the Order, from Mr and Mrs R Jenkins, the owners of 15 Talbots Drive, Mrs J Roe of 13 Talbots Drive, Mrs L Varley of 17 Talbots Drive, Rowan Ellis of 19 Talbots Drive and Mr P Opacic of 21 Talbots Drive. Mr Jenkins also submitted a ‘Detailed Submission of Objection’ document that can be viewed in full in the TPO file. Mr Jenkins has expressly stated that his full and detailed objection be repeated to Members, however as is normal practice the content of this document and the other objections are summarised below:

· The Western Red Cedars have no significant amenity value to Talbots Drive and do not contribute to the overall tree line as viewed from the far side of the A4 because they are hidden in summer by trees planted close to the wall bordering the road.

· The trees are too large for a small garden in an open plan area; they tower oppressively above the surrounding houses. They are currently around 21m high and if allowed to grow naturally can reach double that height. Future growth should be restricted or the trees should be replaced with something more indigenous that supports local wildlife and doesn’t grow much beyond 50 feet. An indefinite TPO is completely inappropriate.

· The trees have reduced the available light and sunshine to 15 Talbots Drive to an unacceptable level.

· The two trees are too close to 15 and 13 Talbots Drive. The roots are causing damage to surrounding gardens, drains and garden wall. They are also in danger of damaging the foundations of nearby properties. There are several surface roots growing towards the wall of number 13, the turning bay and the front of number 15. Surface roots are only 1.25m from the tarmac in the turning bay.

· The high level of debris falling from the trees and fouling gardens and drains is unacceptable to residents. During heavy rainstorms an enormous amount of debris is deposited which it is impossible to clear to prevent blocking of drains and flooding. The Cedar debris that blocks the drains exacerbates the flooding of the garage at number 17.

· During the increasing number of periods of high winds the trees sway alarmingly and give constant cause for concern. As the trees grow they could be felled by high winds and cause extensive damage to property or threaten residents. The TPO is preventing work being carried out to protect the residents, their property and visitors. Compensation will be sought from the Council for any loss or damage that results from the confirmation of the TPO.

· During a visit to Mr and Mrs Jenkins, they believe Mr Stephen Anderson stated that he and Mr Scott agreed that the trees should be felled.

· The owners of no 15 Talbots Drive have been discriminated against. The Council granted permission for a Larch tree at number 7 Talbots Drive to be removed. If it was considered not beneficial to retain this tree, why in similar circumstances was consent refused to Mr Jenkins to remove the two Cedars at 15 Talbots Drive.

· The Council received further letters from Mr Jenkins, dated 29th June and 3rd July 2008 in which he questioned the estimations made on the further potential growth of the trees, the measurements taken by the Council’s Arboricultural Officer and also his interpretation of protection of trees by planning conditions. Mr Jenkins also stated that a tree with a substantial amount of deadwood, as noted by the Council’s Arboricultural Officer, cannot be regarded as in good condition and of high amenity, furthermore the trees were not under threat and the criteria for making a TPO was not established.  Mr Jenkins confirmed that he will be submitting a formal application to fell the trees in due course.
3.  Responses to the objection and justification for the Order:
Under the Town and Country Planning Act (1990) local authorities may make a TPO if it appears to them to be expedient in the interests of amenity to make provision for the preservation of trees or woodland in their area.  The Act does not define amenity, nor does it prescribe the circumstances in which it is in the interests of amenity to make a TPO.  In the Secretary of State’s view, a TPO should be used to protect selected trees and woodlands if their removal would have a significant impact upon the local environment and its enjoyment by the public.  Local planning authorities should be able to show that a reasonable degree of public benefit would accrue before the TPO is made or confirmed.  The trees, or at least part of them, should therefore normally be visible from a public place, such as a road or footpath.  Trees may be worthy of preservation, amongst other reasons, for their intrinsic beauty or for their contribution to the landscape. In this case the trees that have been protected can be viewed from several public vantage points in the area, from the south at the junction of Talbots Drive and the access road to 15 Talbots Drive, from the access to numbers 7 to 11 Talbots Drive and from the A4 Bath Road. While it is acknowledged that the trees are not visible in their entirety from all of these vantage points, they do contribute positively to the amenity, aesthetic and landscape value of the local area.

The local planning authority may create a TPO when it is believed there is a risk of a tree being cut down or pruned in ways that would have a significant impact on the amenity of the area. Prior to the initiation of this TPO a Planning Condition (Condition 11 of Consent 414396 dated 25th April 1983) existed, prohibiting the cutting down, topping or lopping of trees at 15 Talbots Drive, without the prior consent of the local planning authority. In January 2008 Mr and Mrs Jenkins, the owners of the property, applied to the Council for permission to carry out works to their trees, including the lopping of the lower branches of the two Western Red Cedar in their front garden. Following an inspection of the trees by one of the Council’s Arboricultural Officers on February 11th 2008, it was considered that the proposed works to raise the canopies of these two trees was inappropriate as a substantial number of the lower branches had already been removed or pruned and therefore consent was refused. On 29th February 2008, Mrs Jenkins wrote to Tim Slaney, Head of Planning, stating that the canopies of the two Western Red Cedar had not been significantly raised over the past 23 years which she could prove with photographs taken at various times. She referred to the problems caused by debris falling from the trees and to the earlier 2004 consent for pruning works which she said had only been partially implemented and which she now wished to complete. David Scott responded on 27th March 2008, confirming that the trees were protected by planning condition, that the consent granted in November 2004 was with respect only to her request at that time and confirming the Council’s decision that the work now proposed was inappropriate and that consent was refused for this. On 31st March 2008 a letter was received from Mrs Jenkins stating that she believed that the planning condition applied only to the period of construction of her house in 1985 and that she intended to instruct her tree surgeon to carry out the removal of four branches from the trees. The Council’s Arboricultural Officer considered these proposed works inappropriate and not in accordance with good arboricultural practice as the canopies of the trees were already high for a tree of this type. As already stated the trees were protected by planning condition, however government guidance recommends that planning conditions should not be used to protect trees long term, the correct mechanism for doing so is with the use of TPO’s. Breaching a planning condition does not carry the same penalties as for a breach of a TPO and is therefore much less of a deterrent to carrying out inappropriate works. It was therefore expedient to serve a TPO to protect the trees as a result of the increased risk.
One of the objections raised to the creation of the TPO is that the Western Red Cedars have no amenity value. However, as has already been stated it is the Council’s opinion that the trees have a high amenity value, being visible from several locations in Talbots Drive and the A4 Bath Road. Furthermore, at present the two Western Red Cedar are the only substantial trees within the cul-de-sac area of 15 to 30 Talbots Drive and while it is acknowledged that these are large trees, the area to the front of the properties is of an open plan nature, which allows larger growing trees to fit in and enhance the landscape.

It is the Council’s opinion that the trees are not too large for their location given the open plan environment within this part of Talbots Drive. However, their size is such that they do provide an attractive focal point within the cul-de-sac. Regarding their potential for further growth, Western Red Cedar prefer moist soils in cool areas and can attain 25m in 30 years of growth if the optimum growing conditions are present. The larger of the two trees at 15 Talbots Drive (T2) is 20m in height and Mr Jenkins states that the trees were approximately 4m in height when he first moved into his property in 1985, 23 years ago.  Therefore, in 23 years the trees have grown by 16m in height indicating that optimal growing conditions are not present, and it would be reasonable to assume that it is unlikely that the trees will double in size within a few years. The tree closest to the property, T1, is situated at approximately 10m from the front elevation (8.7m as measured by Mr Jenkins) and approximately 16m from the front elevation of 17 Talbots Drive. This is considered to be a sufficient distance to avoid any significant over dominance, damage to property through indirect (subsidence) action, or physical contact between the tree and the dwelling. 
With respect to his concerns over loss of light, Mr Jenkins has not submitted any evidence to suggest that light levels within the property are at an unacceptable level. The trees, subject of the TPO, lie to the south of the house and it is accepted that they may cast shade although the specific light levels are uncertain at the present time. However, some shade is normally regarded as desirable especially during the height of summer when temperatures and ultra violet radiation levels are high. 

Regarding the damage that may have been caused by the Western Red Cedars, it is recognised that the roots are likely to extend beyond the soft landscaped area immediately surrounding the trees and under the access drives to the properties, the surface of which is tarmac.  However, British Standard 5837:2005, Trees in Relation to Construction, Table 3 states the minimum recommended distance from a tree to a path or drive with a flexible surface (tarmac), in order to avoid direct damage from root growth, is 3m.  In light of this, it is the Council’s opinion that the roots of the trees are unlikely to cause substantial damage to the access drives although some cracking, which may be tolerated, may occur due to annual root growth. There is visible damage to the flank boundary wall of 13 Talbots Drive adjacent to a manhole cover located in the grass area of no 15 Talbots Drive.  In relation to this, there is a maturing, twin stemmed Horse Chestnut tree situated within the curtilage of 13 Talbots Drive approximately 1m from the area of damage.  It is considered that this tree has a significantly greater influence on the condition of the wall than either of the Western Red Cedar, which are considered to be a sufficient distance away. Again referring to the British Standard 5837:2005, Trees in Relation to Construction, Table 3 states the minimum recommended distance from a tree to a masonry wall to avoid all damage is 2m.  

Surface roots are visible on the north and west sides of T1, and on the southwest side of T2.  This is a common issue with most species of tree and depends on numerous factors including planting depth, past soil level alterations and soil conditions. In general, it could be said that a trees root system will extend to a distance equal to its height although this is subject to ideal growing and climatic conditions.  However, it would be safe to assume that, in this situation, the roots of the trees would be located under the access drives to the properties within the cul-de-sac although this is no indication that future damage is likely to occur.

The Council’s records indicate that the underlying solid geology in this area is chalk.  Indirect damage, or subsidence is a consequence of trees taking moisture out of the soil and is a feature of predominantly clay soils.  As clay soils dry they shrink and they swell as they rewet.  As the soil type indicated is not of a shrinkable type, it is unlikely tree related subsidence will occur.  Even where trees are on a shrinkable soil, if the building foundations are at an appropriate depth, then tree related subsidence would not occur.  As these trees were shown on the approved plans for the development, their proximity to the new house should have been taken into account when determining foundation depths.

With respect to the safety of the trees, at the time of the site visit, the Western Red Cedar appeared to be in an outwardly sound condition with no obvious signs of defect or decay. At times of extreme weather events it can be unsettling being in close proximity to trees. However, trees must sway in windy conditions as this is what stimulates them to produce new root material and stabilise themselves in the soil. It also increases the diameter of the stem, limbs and branches which increases their resistance to normal weather conditions and increases the strength of the tree to be able to hold the weight of the upper parts. Tree sway is natural and helps the tree to continue to adapt to the forces and stresses exerted on it. As stated above both the Western Red Cedars, on inspection, appear to be in good condition and it is therefore not reasonably foreseeable that either of these trees will fail. However, it is recognised that there are no absolutes in nature and even a healthy and structurally sound tree may fail if winds are abnormally strong. As with any tree, ultimately the responsibility for maintenance rests with the tree owner, who has a duty of care to ensure that their tree or trees are not in such a condition as to pose an unacceptable risk to other persons or their property. As such any tree whether subject to a TPO or not, should be inspected periodically by a qualified Arboriculturalist for health and safety. In the case of the trees at 15 Talbots Drive, the creation of the TPO should not hinder their appropriate maintenance but is intended to encourage and coordinate the management of the trees in accordance with good arboricultural practice while preserving public amenity. The Council is not liable for matters relating to the normal management of a protected tree, but the Tree Section is able to offer free arboricultural advice to owners of protected trees. Anyone can apply to undertake works to a protected tree, there is no fee levied to submit an application for works to protected trees or a limit on applications made. The local planning authority would not unreasonably withhold consent for tree works which accord with good arboricultural practice, but should consent be refused any applicant has the right of appeal against the decision. Compensation may only be paid as a result of refusal of consent for works or as a result of consent for works being granted subject to conditions. Compensation is not payable simply because a TPO has been made.
With regard to the problems caused by tree debris, all trees shed minor debris, such as leaves, on a seasonal basis, which is a natural process. It was noted at the time of the site visit that the crown of both trees contained deadwood.  Deadwood forms naturally in all trees over time, for example, as shaded branches die back, being of no further use to the tree. This deadwood weakens over time, depending on its size, and drops to the ground.  However, safety is of paramount importance and should works be necessary because either part or the whole tree has died, is dying or has become dangerous, then there are exemptions in the legislation which allows certain works to be carried out without the need for an application to be made to the local planning authority. For example this exemption allows the removal of deadwood from a tree or the removal of dangerous branches from an otherwise sound tree. A tree owner has a duty of care to maintain all on his property in as safe a condition as is reasonably practical and the clearing of gutters and sweeping up of debris from driveways and paths on a regular basis is considered to fall within the normal maintenance of any property. Normally, falling debris is not considered sufficient justification to exclude trees from a TPO or allow the felling or detrimental pruning of a significant tree. 
It has been noted that the trees may be contributing to the flooding that has been experienced in this part of Talbots Drive but to what degree is uncertain at the present time.  Inspections of the drain covers indicates them to be insufficient at restricting the ingress of larger material which may easily block the drain although it is likely that this is only part of the problem. No further comments can be made on this until any specific causes of the blockage have been investigated and further evidence submitted to the Council for consideration.

As a result of the objections to the TPO raised by Mr Jenkins, Mr David Scott, Head of Community Services for the Council and Mr Stephen Anderson, Outside Facilities Manager visited Mr and Mrs Jenkins on April 8th 2008. During the conversation that took place, Mr Jenkins stated that following discussion with other residents of the cul-de-sac, he now wished to fell the two Western Red Cedar. Mr Scott and Mr Anderson confirmed that they understood Mr Jenkins reasons for wishing to remove the trees but neither Mr Scott nor Mr Anderson agreed to the trees being felled. However, they were sympathetic to Mr Jenkins concerns and agreed to provide additional information and that the matter be given further consideration.

At no point in the decision making process have Mr and Mrs Jenkins or any other person been discriminated against. The situation with regard to no 7 Talbots Drive is very different to that at 15 Talbots Drive. The trees at 15 Talbots Drive were protected by an existing planning condition before the initiation of the TPO, while the Larch tree at no.7 was not covered by any form of protection and could be removed without the formal consent of the Council.

On the 17th June 2008, Mr Jenkins submitted an appeal to the Secretary of State on the grounds that the Council had failed to issue a decision within two weeks on his request to fell two Western Red Cedar in his front garden. The Planning Inspectorate subsequently declined to proceed with the appeal as no formal application had been made to the Council to carry out works/fell a tree protected by a tree preservation order.  However, a formal application has now been submitted, dated 18.07.2008, for the removal of both the Western Red Cedars.

4.  Sustainable Development Implications: 
In terms of the sustainable development policy the recommendation contained in the report will have the following significant beneficial sustainable development implications: A positive impact on the natural environment by retaining the tree stock.

RECOMMENDATION that Tree Preservation Order 19 of 2008 is confirmed without amendment.

